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WATER LAW REVIEW

Volume 3

United States v. Hartz Constr. Co., No. 98C4785, 1999 WL 417388
(N.D. Ill., June 15, 1999) (holding that the "other waters" regulation,
promulgated by the Environmental Protection Agency ("EPA") and the
Army Corps of Engineers ("Corps"), under which the United States
asserted jurisdiction, did not lack jurisdictional nexus to interstate
commerce and was thus within Congressional authority).
The United States brought this action against Hartz Construction for
violating the Clean Water Act ("CWA") by discharging pollutants into
United States waters without a permit. The United States asserted that the
Hartz wetlands were covered by the "other waters" provision because at
least one of the wetlands was used by migratory birds and another of the
wetlands was adjacent to navigable waters. Hartz Construction moved to
dismiss the complaint for lack of subject matter jurisdiction. The court
denied the motion.
The court stated that Congress' objective in enacting the CWA was to
restore and maintain the integrity of the Nation's waters. The court stated
that the CWA prohibited discharging dredge or fill materials into navigable
waters without a permit and that navigable waters were "waters of the
United States." The Environmental Protection Agency and the Army
Corps of Engineers ("Corps") promulgated regulations that defined
"waters of the United States" to include "all waters such as intrastate
lakes, rivers, streams, mudflats, sandflats, wetlands . . . the use,
degradation, or destruction of which could affect interstate or foreign
commerce." The Corps further defined "other waters" as those which
"are or would be used as habitat by other migratory birds which cross state
lines. Wetlands adjacent to navigable waters are also subject to the
CWA."
Hartz asserted that based on the Supreme Court decision in United
States v. Lopez, the "other waters" regulation, under which the United
States asserted jurisdiction, exceeded congressional authority because it
lacked a jurisdictional nexus to interstate commerce. The court noted that
the Seventh Circuit had reviewed the "other waters" provision in prior
cases. The Seventh Circuit had previously determined that the presence of
migratory birds created the jurisdictional nexus between wetlands and
interstate commerce. The court also noted that the Seventh Circuit had
read Lopez narrowly. In a related case, the Seventh Circuit stated that
although the majority in Lopez intended to draw an outer limit to
congressional authority, Lopez did not represent a retrenchment of already
established Commerce Clause precedent.
The court noted that the Seventh Circuit had not addressed the "other
waters" regulation since Lopez was decided. Until a better clarification,
the court declined to depart from what it thought was the established law in
the Seventh Circuit. Thus, the court found it was within congressional
authority to regulate Hartz Construction's wetlands, and therefore denied
Hartz's motion to dismiss.
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